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FIRST NATIONS ACKNOWLEDGEMENT

Curtin University acknowledges all First Nations of this place we call

of these lands. We recognise their deep knowledge and their cultural,
spiritual and educational practices, and aspire to learn and teach in
partnership with them.

Curtin also acknowledges First Nations peoples connected with our
global campuses. We are committed to working in partnership with all
Custodians and Owners to strengthen and embed First Nations’ voices
and perspectives in our decision-making, now and into the future.
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Australia and recognises the many nations who have looked after ” e :
_ Country for more than 60,000 years. WY ;"""”' ";r:.?\ R ' |
We are honoured and grateful for the privilege to maintain campuses g f -’ \; '“1[. g
operating in Boorloo (Perth) and Karlkurla (Kalgoorlie) in Australia. We _ F B 0 TR :
pay our respects to Elders past and present as Custodians and Owners - ey *.Q‘%: WF* [ 1 5ERD 5
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Fig. 22: HUMAN DEVELOPMENT AND
ECOLOGICAL FOOTPRINTS, 2003
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Responsible Business Conduct

Recommendation on the Role of
Government in Promoting
Responsible Business Conduct

OECD Legal
Instruments

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0486

@) OECD

BETTER POLICIES FOR BETTER LIVES


https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0486

-
Responsible Business Conduct

HAVING REGARD to other international standards with relevance for Responsible

Stakeholder
Policies and participationin Coordination of
measures to the development government
encourage RBC and policies and

across relevant
policy areas

activities
relevant to RBC

implementation of

RBC policies

s

Legal and Governments’ m Access to
regulatory role as economic remedy
framework that actorsand in

enables RBC their commercial

activities

frameworks to enable RBC and support the continued implementation and effective

enforcement of these frameworks by: ... ...

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0486



https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0486
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Understanding / engagement
outside WA

Increasing attention to ‘supply chain’, including the permitting and production process
of raw materials:

- laws (eg. modern slavery, EU Corporate Sustainability Due Diligence Directive, Cal.
Transparency in Supply Chains)

« contract (eg. membership of International Council on Mining & Metals, government
procurement)

 financial (eg. Equator Principles, stock exchange listing obligations)
- complaints/reporting processes (eg. ILO, OECD Guidelines)

Chinese Due Diligence Guidelines for Mineral Supply Chains (2022)

Southalan, 2016. 'Human rights and business lawyers: The 2011 watershed' 90(12) Australian Law Journal 889
Southalan, 2018. 'Human rights for regulators' 25 Australian International Law Journal 163

Southalan, 2021. 'Conciliating Responsible Business Conduct Claims against Multinational Enterprises' 40(2) The Arbitrator and Mediator 45


https://www.cccmc.org.cn/shfw/ff80808181489d3201820f3ad0a01201.html

% Curtin University

Regulation beyond short-term
Incentive

Need T attention to future costs, and t regulatory control:

« ‘...need to develop a more systematic approach to Agreement risk management, improve
reporting to Parliament’: WA Aud-Gen 2004

« [If]l Government facilitates a mining or mineral processing project by providing significant
infrastructure and/or other support’, then need greater control: WA Plmnt 2004

Need improved interaction of resources/energy with Aboriginal interests:

« ‘fundamental shift in the approach to, and protection of, Aboriginal heritage in Western
Australia’: WA Gov 2020

Auditor General for WA, 2004. Developing the State: The Management of State Agreement Acts (Report No 5 of 2004)

WA PImnt, 2004. Legislative Assembly Vanadium Resources at Windimurra, Economics and Industry Committee (Report No. 10)

WA Gov, 2020. Submission to the inquiry into the destruction of Indigenous heritage sites at Juukan Gorge, Joint Standing Committee on Northern Australia (Parliament of Australia)

Southalan, 2020. Sorry, not sorry: the operation of WA'’s Aboriginal Heritage Act, Australian Public Law Blog, 11 September 2020.

Southalan, 2024. 'Critical minerals - developments globally and in Australia' 43 Australian Resources & Energy Law Journal 1

Southalan, 2025. ‘WA’s Aboriginal Heritage Act: Current Law and Practice’ 44 Australian Resources & Energy Law Journal (in press)


https://audit.wa.gov.au/reports-and-publications/reports/developing-the-state-the-management-of-state-agreement-acts-52004/
https://www.parliament.wa.gov.au/Parliament/commit.nsf/(Report+Lookup+by+Com+ID)/0B49D69F72A2C52048257831003E9613/$file/Vanadium%20Resources%20at%20Windimurra.pdf
http://www.aph.gov.au/DocumentStore.ashx?id=ca6cbc99-7aaf-42ca-a203-11017bd7e896&subId=690585
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State Agreement structure

Parliament

Government f&%ﬁ
n_ApprovaI J /
v Contract for future

n_ProposaI Examples:
Z 7 — development Alumina Refinery (Pinjarra) Agreement Act 1969
Browse (Land) Agreement Act 2012
Diamond (Argyle Diamond Mines Joint Venture) Agreement Act 1981
Ord River Hydro Energy Project Agreement Act 1994

State Agreement Act z

c—bH

M Company / group

I % _“ﬂ Collie Hardwood Plantation Agreement Act 1995
EEE = North West Gas Development (Woodside) Agreement Act 1979
"‘i"ﬁ'f g@ Iron Ore (Hamersley Range) Agreement Act 1963

Mineral Sands (Beenup) Agreement Act 1995

Roxby Downs (Indenture Ratification) Act 1982 (South Aust)
Silicon (Kemerton) Agreement Act 1987

Uranium (Yeelirrie) Agreement Act 1978

IM4DC, 2015. Parliaments and Mining Agreements: Reviving the Numbed Arm of Government, Action Research Report.

Southalan, 2023. State Agreements: summary and references. Paper presented to 'Mining and Resources Law Update' (Legalwise, Perth, 8 March 2023).



https://im4dc.org/wp-content/uploads/2015/04/Parliamentary-Agreements-Complete-Report1.pdf
https://research-repository.uwa.edu.au/en/publications/state-agreements-summary-and-references
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a146935.html&view=consolidated
https://www.legislation.sa.gov.au/lz?path=/c/a/roxby%20downs%20(indenture%20ratification)%20act%201982

Thank you

John Southalan
Clinical Professor (Curtin Law School)

Mediator (NMAS), Barrister (WA Bar Assoc), MBA (Mineral Resources
Management), CELTA, LLB

john@southalan.net
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Due diligence — operations and
supply chains

DUE DILIGENCE PROCESS & SUPPORTING MEASURES

IDENTIFY & ASSESS
COMMUNICATE B ADVERSE IMPACTS
HOW IMPACTS it T IN OPERATIONS, SUPPLY CHAINS

ARE ADDRESSED \“‘\_\\ & BUSINESS RELATIONSHIPS

0

EMBED v
RESPONSIBLE PROVIDE FOR OR
BUSINESS CONDUCT COOPERATE
INTO POLICIES & IN REMEDIATION
MANAGEMENT SYSTEMS WHEN APPROPRIATE

TRACK S, " CEASE, PREVENT OR MITIGATE

IMPLEMENTATION S ADVERSE IMPACTS
AND RESULTS

https://mnequidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-Conduct. pdf



https://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-Conduct.pdf
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Responsibility <> linkage

ADVERSE IMPACT

h 4
DIRECTLY LINKED
CAUSED CONTRIBUTED TO to enterprise operations,
by the enterprise by the enterprise products or services
by a business relationship

I v ! !

REMEDY Use LEVERAGE Use LEVERAGE
to influence

actual impact CEASE to mitigate any the entity Causing

CEASE OR PBEVI?NT remaining impacts the adverse impact
OR PREVENT contribution to the greatest
ey . to prevent or
potential impact extent possible

mitigate the impact

https://mnequidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-Conduct. pdf



https://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-Conduct.pdf

Responsibility <> linkage

Crucial
business
relationship

Non-crucial
business
relationship

" Decisions on ending the relationship should take info account credible assessments

Have leverage

Lack leverage

A
> Mitigate the risk that the

abuse continues/recurs
¥ If unsuccessful

Seek to increase leverage

If successful, seek to
mitigate risk that the abuse
continues/recurs

If unsuccessful, consider
ending the relafionship;”™ or
demonstrate efforts made to
mitigate abuse, recognizing
possible consequences of
remaining

C.

> Try to mitigate the risk that
the abuse continues/recurs

> I unsuccessful, take steps to
end the relationship*

D.

Assess reasonable opfions
for increasing leverage to
mitigate the risk that the
abuse continues/recurs

If impossible or
unsuccessful, consider
ending the relafionship”

of any potential adverse human rights impact of doing so.

" If the relationship is deemed crucial, the severity of the impact should also be

considered when assessing the appropriate course of action.
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https://www.ohchr.org/sites/default/files/Documents/Issues/Business/RtRInterpretativeGuide.pdf



https://www.ohchr.org/sites/default/files/Documents/Issues/Business/RtRInterpretativeGuide.pdf
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